
IN THE HIGH COURT OF SOUTH AFRICA 

EASTERN CAPE DIVISION, GRAHAMSTOWN 

       

Case No: 890/2020 

 

 

In the matter between: 

WEZIWE TIKANA-GXOTIWE Applicant 

and  

BANTUBONKE HARRINGTON HOLOMISA Respondent 

 

 
RESPONDENT’S HEADS OF ARGUMENT 

 

 

Introduction 

1. The present application has its genesis in the statements made by the 

respondent about the applicant and the Eastern Cape government’s 

procurement of an establishment with close links to the applicant, a Member of 

the Executive Council. The respondent, a Member of Parliament made the 

impugned statements on a microblogging service of the social media called 

Tweeter. In ordinary parlance the statements made by the respondent on 

Tweeter are commonly referred to as Tweets. 

2. On 16 April 2020, the respondent posted a statement on his Tweeter account 

which reported on the march by community members against the Eastern Cape 



Page 2 

 

Provincial Executive Council’s decision to quarantine 18 Covid-19 patients in 

Mioca Lodge (“Mioca”). The respondent’s statement further asserted that the 

Mioca is owned by the applicant. 

The Issues 

3. In the main, the respondent opposes the relief sought by the applicant on the 

following grounds: 

3.1 His statement is: 

3.1.1  substantially true. 

3.1.2 reasonable. 

3.1.3  in the public interest. 

3.1.4 constituted fair comment. 

3.2 The application lacks urgency, and consequently falls to be struck off the 

roll with costs. 

4. The applicant seeks a final interdictory relief against the respondent. The test 

for a final interdict is that the interdictor must be able to demonstrate a clear 

right, a well-founded apprehension of harm and no satisfactory alternative 

remedy.1  

5. In Malema v Rawula (1204/2019) [2019] ZAECPEHC 83 (12 November 2019) 

Mullins AJ expressed the court’s strongest disapproval of the prevailing trend 

 
1  Sanachem (Pty) Ltd v Farmers Agricare (Pty) Ltd and others 1995 (2) SA 781 (AD).  
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of instituting defamation claim by way of application for a final interdict, he put 

the position, at para 33, as follows: 

“As far as I have been able to ascertain, bringing a defamation claim 

by way of application for a final interdict and damages is a new 

phenomenon in our law (as opposed to an interim interdict pending an 

action for damages).  In my view, it is inappropriate and undesirable. 

The reason I say this is the following:  the person making the defamatory 

statement may have a very good reason for doing so, but may not have 

the hard evidence to hand, which evidence may be in the possession of 

the person who claims to have been defamed and/or third parties; in an 

action a defendant will have the benefit of the pleadings in which the 

issues are narrowly defined, of the discovery process, of requesting 

particulars for trial, of a pre-trial conference and the subpoenaing of 

witnesses and documents duces tecum; he/she will be entitled to cross-

examine the plaintiff and the witnesses called on behalf of the plaintiff in 

order to test their version and to give evidence and call his/her own 

witnesses; evidence of an expert nature might be necessary.  An 

application deprives a respondent of all these extremely valuable and 

necessary litigation tools.” 

6. In interdicts to restrain defamatory publications, the following cases show how 

these requirements are given effect to:  

6.1 Roberts v The Critic Limited 1919 WLD 26:  

It was held that before restraining publication the court must, inter alia, 

be satisfied that the matter complained of is defamatory and that no 

defence “could be successfully set up in an action” (at p 29). 

6.2 Heilbron v Blignault 1931 WLD 167: 
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Here Greenberg J held that “... if the injury which is sought to be 

restrained is said to be a defamation then [the applicant] is not entitled 

to intervention of the court by way of interdict unless it is clear that the 

defendant has no defence” (at p 169). 

6.3 Hix Network Technology v System Publishers (Pty) Ltd and Ano 1997 

(1) SA 391 (AD): 

(a) The court held that if enough is said in contradiction of the 

plaintiff’s case to cast serious doubt on its prima facie case, and 

therefore to render it open to doubt, then the interdict ought not to 

be granted (p 403D). 

(b) There must be no undue restriction of the freedom of the press to 

publish, and a proper recognition of the importance of free speech 

is a factor which must be given full value in all cases (p 401E). 

6.4 Lieberthal v Primedia Broadcasting (Pty) Ltd 2003 (5) SA 39 (W): 

Here the court declined to interdict publication of allegations regarding 

an orthopaedic surgeon’s competence, finding that the radio station 

would not have to prove every allegation provided that it was able to 

prove that the general charge was substantially true, or at least 

reasonable in the sense that the facts relied upon were properly sourced, 

and took account of hearsay evidence in the radio station’s favour (at p 

47H – 48A). 

7. In National Media Ltd and Others v Bogoshi 1998 (4) SA 1196 (SCA) at 1212 

G-H, the Appeal Court put the position thus:  
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“The publication in the press of false defamatory allegations of fact will not 

be regarded as unlawful if, upon a consideration of all the circumstances of 

the case, it is found to have been reasonable to publish the particulars facts 

in the particular way at a particular time”. 

The principles of law that must be applied 

8. The first issue to be determined in any defamation case is the meaning of the 

allegedly defamatory material.  This is of importance not only because it will 

establish whether or not the applicant has been defamed but, also, it will 

establish what the respondent has to prove in order to succeed in any truth 

defence and it will show what steps he ought to have taken in order to succeed 

in a reasonable publication defence.2 

9. In this matter no unusual meaning, dependent on special circumstances known 

to the reasonable reader of the newspapers in question, is pleaded.  This 

means that:   

9.1 The meaning of an ordinary word in the English language is not a 

question of law, but a question of fact.3  No evidence, apart from the 

words themselves and their context, is admissible of the sense in which 

the words were understood. This is because evidence would usurp the 

court’s fact-finding function to use the objective test of the ordinary, 

reasonable reader to discover the meaning of the text.  In fact, not even 

a dictionary definition is admissible.4  This is entirely consonant with the 

 
2  Independent Newspapers Holdings Ltd and others v Suliman [2004] 3 All SA 137 (SCA) at para 19. 

3  Cozens v Brutus [1973] AC 854 (HL) at p 861 C. 

4  Geyser en ‘n Ander v Point 1968 (4) SA 67 ((W) at p 70 A-B. 
 Demmers v Wyllie and others 1978 (4) SA 619 (D) at p 624 A-E. 
 Johnson v Beckett and Ano 1992 (1) SA 762 (AD) at p 773 A-D. 
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test, more recently developed in the Supreme Court of Appeal, for the 

interpretation of any text.5   

9.2 In the normal course, the meaning of an impugned statement is for the 

judge to determine.  It is determined by the meaning which an ordinary 

reasonable reader would attribute to the words and the context of the 

document as a whole, and Colman J has warned against bringing to bear 

a “super critical” approach, a “morbid or suspicious mind” or an 

“abnormally sensitive” outlook.6  It is important to emphasise that the 

exercise of interpretation is not to ascertain the sense in which the words 

were understood by the recipients of the information, but in what sense 

they would be reasonably understood.7   

10. The applicant bears the onus of proving, on a balance of probabilities, the 

defamatory meanings she contends for.8 

11. The Constitutional Court, in McBride, has held that a text may convey a 

meaning of guilt or, alternatively, mere suspicion of guilt.  If the latter, then it is 

grounds for suspicion that must be proved as justification, not guilt.  And if 

suspicion is not pleaded by the plaintiff (or applicant in motion proceedings) 

then it does not require to be justified. 

 
5  Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 (SCA) at pp 603F – 605A (with 

the minor differences that in defamation the meaning is described as what the reasonable reader would regard 
it as - although this may be just another way of articulating the objective test; and there is only one meaning to 
be so attributed.). 

6  Channing v SA Financial Gazette Ltd and others 1966 (3) SA 470 (W) at p 474 A-C. 
 HRH King Zwelithini of KwaZulu v Mervis and Ano 1978 (2) SA 521 (T) at pp 526H – 527A. 

7  Rudd v De Vos [1892] 2 CTR 383 at p 384. 
 Johnson v Rand Daily Mails 1928 AD 190 at pp 195/6 and 204. 

8  Demmers v Wyllie 1980 (1) SA 835 (AD) at pp 842H – 843E. 
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12. In Modiri v Minister of Safety and Security and Others 2011 (6) SA 370 (SCA), 

at para 13 the Appeal Court enunciated the trite principle of our law which 

entails that that the respondent is not required to prove that the defamatory 

statement was true in every detail. 9 

13. What the defence requires is proof that the gravamen or the sting of the 

statement was true. Inaccuracies in peripheral detail do not rule out the 

defence10. The underlying logic appears from the judgment of Wessels JA in 

Johnson. The reason, he explained, why truth and public benefit is recognised 

as a defence, is because a plaintiff is not entitled to recover damages in respect 

of an injury to a reputation which he does not deserve.11  

14. Consequently, the defendant ‘need not justify immaterial details or mere 

expressions of abuse which do not add to its sting and would produce no 

different effect on the mind of the reader than that produced by the substantial 

part justified’.  

15. The gist or sting of a statement is determined with reference to the legal 

construct of a reasonable reader. It is the meaning that the reasonable reader 

of ordinary intelligence would attribute to the statement.12 The test is thus an 

objective one. Evidence of how the plaintiff, or for that matter, any actual reader 

of the article understood the statement is of no consequence. 

 
9 Modiri (supra), at para 13. 

10 See eg Johnson v Rand Daily Mails 1928 AD 190 at 205-206; Independent Newspapers Holdings Ltd v Suliman 
[2004] 3 All SA 137 (SCA) paras 34-38. 

11 Modiri (supra), at para 13. 

12 See eg Basner v Trigger 1945 AD 22 at 32; Sindani v Van der Merwe 2002 (2) SA 32 (SCA) para 11. 
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16. Thus, in Modiri the court sounded caution on the adoption of one size fits all 

approach. It made it plain when determining whether the impugned statement 

was for the public benefit necessarily turns on the peculiar facts of each case. 

It enunciated the correct approach thus: 

“In performing its balancing act, the court must therefore decide the 

public benefit issue with specific reference to the facts of the case 

before it. Needless to say, that these factual situations may vary 

infinitely. From this, I think, two consequences must follow. First, that the 

courts should refrain from restricting themselves in the performance of their 

balancing act by departing from ‘starting points’ or ‘general rules’ or 

‘guidelines’. Though these may be of assistance to other courts and 

practitioners, some degree of uncertainty is unavoidable, precisely 

because we are concerned with a balancing act which has to be 

performed on a case by case basis in circumstances that may vary 

widely. The second consequence is that a decision as to whether or not 

publication of a defamatory statement was for the public benefit in a 

particular case – whether in Suliman or in this case – cannot constitute any 

binding authority in other cases which are distinguishable on their facts.”13 

(Own emphasis) 

17. In the same vein, in Tau v Mashaba and Others (335/2019) [2020] ZASCA 26 

(26 March 2020), the Supreme Court of Appeal also sounded caution on the 

correct test that should be applied where defamation is instituted in motion 

proceedings. At para 25, the court explained the test as follows: 

“But where a factual foundation for a defence of justification has been 

set up in motion proceedings, a court cannot know whether 

defamation has been proved until the trial process has shown where 

the truth lies. And of course, if the defence of justification fails, the 

 
13 Modiri (supra) at 24. 
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appellant will have to pay damages. The high court thus erred in holding 

that as a matter of law, the respondent had established that the appellant 

had defamed him.” 

Factual Foundation Justifying Respondent’s Statement 

18. In the present matter, the respondent has established and proffered sufficient 

factual material as justification for his impugned statement. That being so, the 

respondent submits that he has set up a sustainable foundation by establishing 

the following facts which are not controverted: 

18.1 The Mioca Lodge was established in 2014 when the applicant’s daughter 

was only 20 years old, unemployed with no discernible source of income. 

18.2 The Mioca Lodge is located on the property that is the private residence 

of the applicant. 

18.3 The applicant and Mioca Lodge also share two addresses and this much 

is borne out by the Mioca’s shares with her the same registered 

addresses. 

18.4 Mioca is physically located in her own private residence. 

18.5 Her daughter was unemployed and only 21 years old when she 

registered Mioca with no discernible source of income. 

18.6 Mioca was recently awarded a contract by government in which she 

serves as its Member of the Executive Council without following a public, 

transparent and competitive tender process. 
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18.7 The applicant has failed to explain in court the extent of her interest in 

Mioca. Does she have a lease agreement allowing Mioca to operate from 

her private premises? 

18.8 The applicant failed to explain under oath the reason why she shares 

addresses with a private company that has recently been awarded a 

contract by the provincial government in which she serves. 

19. The above enumerated uncontroverted facts establish that the respondent’s 

statement was for the public benefit. It is submitted that as a Member of 

Parliament, the respondent is entitled to point out any instance of impropriety 

on the part of government officials.  

20. It is submitted that the respondent’s statement was in the public interest since 

it raised facts which implicate the irregularities in the procurement of goods and 

services by government officials. Such irregularities are demonstrated by the 

contradictory statements by the Premier and the applicant’s daughter in the 

media statements and the out of sequence affidavit she filed. 

21. The fact that the Premier announced that the provincial government cancelled 

the contract with Mioca raises further questions concerning the irregular 

appointment of a service provider who has close links with the applicant. In any 

event, it is submitted that the contract between Mioca and the provincial 

government has more than a whiff of impropriety. 

22. The uncontroverted facts set up by the respondent indicated that: 

22.1 There was an irregular procurement of Mioca by the provincial 

government for purposes of quarantining some Covid-19 patients. 
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22.2 Mioca is established upon the private residence of the applicant, and this 

much is borne out by the shared addresses of the applicant and Mioca. 

22.3 The procurement of Mioca by the provincial government did not follow a 

lawful tender process. 

22.4 The applicant’s daughter contends that she was approached by the 

Department of Public Work and asked to offer accommodation. On the 

facts, such an approach of the daughter of the applicant did not accord 

with a lawful tender process. 

22.5 Even if there were a deviation, in this case it was unlawful since it 

patently fell outside the ambit of the legal principles governing the 

procurement of goods and services.  

23. Properly construed, the above facts enumerated by the respondent justify the 

ineluctable conclusion that the contract between the Provincial government and 

Mioca was actuated by irregularities. That is the case given that it is either 

common cause or not denied that the applicable principles on procurement set 

out in s 217 of the Constitution were not complied with. 

24. It is submitted that on the facts of this case, the procurement of Mioca was 

irregular and shrouded in secrecy. This was at odds with the applicable legal 

instruments which prescribe processes for government’s procurement of goods 

and services. 

25. The applicable pieces of national legislation that have clearly been flouted by 

the government with Mioca are, inter alia, the Preferential Procurement Policy 

Framework Act, 5 of 2000, and the Public Finance Management Act, 1 of 1999. 
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The object of these pieces of legislation is to give effect to the constitutional 

provisions which promote transparency, fairness, competitiveness, 

accountability and sound management of the revenue, expenditure, assets and 

liabilities of the institutions to which it applies. 

26. On the objective facts he has set up which links Mioca with the applicant, the 

applicant was entitled to invoke the above-mentioned legal principles on 

procurement of goods by government and criticise their flagrant breach.  

27. It is worth noting that the Premier failed to give answers to General Holomisa’s 

questions concerning the procurement of Mioca. Other than making a bald 

assertion that the contract with Mioca had been cancelled, the Premier refused 

to explain the process that was followed in appointing Mioca in the first place. 

28. Significantly, the Premier made a public announcement that the applicant had 

declared her interest in Mioca. In that regard, the Premier’s statement 

contradicted the applicant’s denial of any association with Mioca. 

29. The applicant’s assertion that Mioca is owed by her daughter fails to measure 

up to scrutiny when tested against the uncontroverted facts put up by the 

respondent.  

30. In the premises, it is submitted that the respondent has put up sufficient facts 

which establish that the statement he made was substantially true, reasonable 

and in the public interest. 

Lack of Urgency 
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31. The application is not urgent. It does not justify the truncated time periods 

insisted upon by the applicant. The application was initially set down for 6 May 

2020. It was however, subsequently withdrawn without an explanation.  

32. On 15 May 2020, the applicant served the application on the respondent. The 

notice of motion required the respondent to file his answering affidavit by 

Tuesday, 19 May 2020. It would be readily seen that the applicant effectively 

gave the respondent a period of no more than two working days within which to 

instruct attorneys, brief counsel, consult and prepare an answering affidavit. 

The truncated timeframes were unreasonable, and the applicant did not proffer 

any explanation for the extreme truncated times given that she had previously 

withdrawn the application. 

33. On Monday, 18 May 2020 the applicant served its Heads of Argument. This 

was despite the fact that the dies for the filing of the respondent’s answering 

affidavit had not yet expired. Worse still, the applicant’s heads of argument were 

filed and served despite the fact that two sets of affidavits, i.e. the answering 

affidavit and the applicant’s replying affidavit, were not yet due. The applicant’s 

heads of argument were signed and dated 17th May 2020. 

34. On Wednesday, 20 May 2020 the applicant filed an affidavit of her daughter. 

No condonation was sought, nor was any explanation given for filing this 

irregular and out of sequence affidavit.  

35. The applicant did not file any replying affidavit, that is despite the 

comprehensive factual foundation set up by the respondent in his answering 

affidavit. The effect of the applicant’s failure to file any replying affidavit is that 

the respondent’s version is unchallenged and uncontroverted.  
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36. Effectively, the respondent was given two court days within which to file an 

answering affidavit. The applicant has not complied with rule 6(12)(b) of the 

Rules of Court which requires it to set out explicitly the circumstances rendering 

the matter urgent, and also the reasons why it will not be afforded substantial 

redress at a hearing in the ordinary course. The applicant has not given 

sufficient reasons why she cannot get substantial redress at a hearing in due 

course. The grounds of urgency, such as there are, are set out in vague, 

incomplete and insubstantial terms, and do not have bearing on the relief 

sought in the notice of motion. The Certificate of Urgency is also woefully 

inadequate in that it fails to set out any facts that warrant urgency. 

37. While it is so that an applicant has the right to determine time periods in urgent 

applications, and the respondent must simply do the best he can to comply with 

them, the applicant must give proper consideration to those time periods. In 

Luna Meubel Vervaardigers v Makin 1977 (4) SA 135 (W) Coetzee JP said:  

“Practitioners should carefully analyse the facts of each case to determine, 

for the purposes of setting the case down for hearing, whether a greater or 

lesser degree of relaxation of the Rules and of the ordinary practice of the 

Court is required. The degree of relaxation should not be greater than the 

exigency of the case demands. It must be commensurate therewith.’” 

38. The extreme urgency with which this application has been brought has caused 

considerable inconvenience and other disadvantages to the respondent, his 

attorneys and counsel in order to have the answering affidavit filed within the 

time period insisted upon by the applicant. 

39. It is instructive to have regard to Gallagher v Norman’s Transport Lines (Pty) 

Ltd 1992 (3) SA 500 (W) at 505 the court held as follows: 
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“In the calm of 28 January it is easy to forget the frustrations of the Judge 

who dealt with the matter on 14 January and the inconvenience and other 

disadvantages to which attorneys, counsel and individuals were put in 

regard to running around between 10 January-14 January in order to have 

opposition organised and then and thereafter to draft affidavits under 

improper pressure. In this case the attractiveness of finally disposing of 

litigation should not be allowed to govern.”  

40. In light of the applicant’s non-compliance with the rules of court and the lack of 

urgency, the respondent submits that the application should be struck from the 

roll with costs for lack of urgency. 

Order 

41. It is submitted that the application lacks merit. That being so, it should be 

dismissed with costs. 

 

SYDWELL SHANGISA SC 

Counsel for Respondent 

Chambers, Sandton 

21 May 2020 

 


